
UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

 
_______________________________________ 
 ) 
DANIEL GREENWOOD, ) 
 ) 
 Plaintiff, ) 
 ) Civil Action No. 05-10605 JLT 
v.  ) 
 ) 
YALE APPLIANCE AND LIGHTING, INC., ) 
 )  
 Defendant. ) 
________________________________________ ) 
 

MEMORANDUM IN SUPPORT OF  
DEFENDANT’S MOTION TO STRIKE PORTIONS OF  

PLAINTIFF’S STATEMENT OF ADDITIONAL MATERIAL FACTS AND 
AFFIDAVIT, OR IN THE ALTERNATIVE, TO DISREGARD THE IDENTIFIED 

PORTIONS IN CONSIDERING  
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 

 
I. INTRODUCTION 

Defendant Yale Appliance and Lighting, Inc. (“Defendant” or “Yale”) hereby moves 

to strike portions of Plaintiff’s Statement Of Additional Material Facts (“Plaintiff’s Facts”) 

and Plaintiff’s Affidavit, attached to Plaintiff’s Response to Defendant’s Local Rule 56.1 

Statement at Exhibit 3 (“Plaintiff’s Affidavit”).1  As explained more fully below, the 

identified portions of Plaintiff’s Facts, and some corresponding portions of Plaintiff’s 

Affidavit, either wholly contradict prior deposition testimony or so mischaracterize 

deposition testimony as to not be appropriately before the Court in its consideration of 

Defendant’s Motion For Summary Judgment.   

 

 

                                                 
1  Plaintiff’s Facts are found at the end of Plaintiff’s Response to Defendant’s Local Rule 56.1 
Statement Of Material Facts As To Which No Genuine Issue Remains To Be Tried. 
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II. ARGUMENT 

A plaintiff cannot create a disputed issue of fact by submitting an affidavit that 

contradicts his earlier sworn testimony.  See Colantuoni v. Alfred Calcagni & Sons, Inc., 44 

F.3d 1, 4-5 (1st Cir. 1994).  Moreover, mischaracterizations of deposition testimony by a 

plaintiff in an attempt to oppose a defendant’s motion for summary judgment can be 

disregarded by the Court.  See, e.g., Adler v. Schultz et al., 1999 WL 1320337, *3-4 

(Mass.Super. Feb. 24, 1999) (disregarding plaintiff’s misrepresentations of deposition 

testimony and characterizations of testimony favoring plaintiff’s view of case and intended to 

mislead Court and imposing sanctions for same).2 

 In the present case, portions of Plaintiff’s Facts and Plaintiff’s Affidavit either 

contradict his own previous sworn testimony or mischaracterize testimony in a manner 

that misleads the Court.  For these reasons, Defendant objects to the following (bolded) 

portions of Plaintiff’s Facts, and any corresponding portions of paragraph 7 of Plaintiff’s 

Affidavit, and asks the Court to strike the same, or at a minimum, disregard them for 

purposes of its consideration of Defendant’s Motion for Summary Judgment.  Defendant 

addresses each bolded, objectionable “Fact” in turn.3 

 Objectionable “Facts” in Paragraphs 2-3 of Plaintiff’s Facts read as follows: 
 (the objectionable portions are in bold): 
 

2. On November 12, 2003, Greenwood was injured while he was delivering a 
large refrigerator in the Back Bay.  As a result of his injury, he suffered a 

                                                 
2  For the Court’s convenience, a copy of the Adler decision is attached hereto as Exhibit A. 
3  The vast majority of Plaintiff’s objectionable “Facts” relate to Plaintiff’s Family and Medical 
Leave Act (“FMLA”) claims.  As explained in Defendant’s Memorandum in Support of its Motion for 
Summary Judgment, and Reply Memorandum, Plaintiff had exhausted any FMLA entitlement prior to his 
absences in July/August 2004, and thus as a matter of law, cannot maintain any claim thereunder.  (See 
section III(B) of Defendant’s Memorandum of Law in Support of Its Motion for Summary Judgment; see 
also sections II(A) and (B) of Defendant’s Reply Memorandum).  Presuming the Court finds that Plaintiff 
indeed was without the protections of the FMLA in July/August 2004, the vast majority of the instant 
Memorandum may be mooted as the Court will have no need to consider paragraphs 2-3 and 12-13 of 
Plaintiff’s Facts as they relate to the FMLA claim. 
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hernia, had to have an operation, and could not return to work until 
January 26, 2004, a period of 10 weeks and two days.  Greenwood 
received worker’s compensation benefits for the period of time he missed 
10 weeks and two days of work.  When he returned, and on the basis of a 
vocational assessment Yale received, and which Mr. Frazer testified Yale 
mandates as a matter of policy before any employee returning from an 
injury may resume work, Greenwood was given a light duty assignment.  
[] 

  
3. Yale did not ask Greenwood for a vocational assessment when it was 

considering his return to work in August of 2004. 
 
These bolded portions mischaracterize Mr. Frazer’s testimony, and are used by 

Plaintiff to suggest that he was asked for different types of medical documents to support 

his absence and return to work in January, 2004, and August, 2004.  Specifically, the 

assertion is that Defendant asked Plaintiff for a “vocational assessment” in January, 2004, 

and no “vocational assessment” in August, 2004.  A review of Mr. Frazer’s deposition 

testimony, however, demonstrates that the term “vocational assessment” was actually 

Plaintiff’s counsel’s term, and Plaintiff was asked for the same type of medical 

documentation regarding his absence, and particularly his return to work, in both January, 

2004 and August, 2004.   

Specifically, Mr. Frazer testified that the term “vocational assessment” is not a 

term commonly used by Yale.  (Frazer Dep., Ex. 11 to Defendant’s Facts, at 52).4   

                                                 
4  Mr. Frazer offered the following testimony. 

 
Q: Is “Vocational Assessment” a term that is regularly used at Yale Electric? 
A: No. 
Q: Specifically, what is it that you asked Mr. Greenwood for relative to his ability to  

  perform work? 
A: We had asked him, specifically, as to what he can and cannot do in terms of light duty, in  

  terms of full duty.  What were the restrictions on his activity.  
[] 
Q:  Is this generally the same process you do with employees who are out of work and  

  taking time off due to a condition? 
A: Yes. 
  

(Frazer Dep., Ex. 11 to Defendant’s Facts, at 52-53). 
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Nonetheless, Mr. Frazer explained, Plaintiff was asked on several occasions in August, 

2004 to provide medical information that, to use Plaintiff’s counsel’s term, constituted, a 

“vocational assessment.” 

Specifically, Mr. Frazer testified: 
 

Q: Why didn’t you give Greenwood a chance to go back to his doctor [in  
  August, 2004] and get a Vocational Assessment? 

A: This note he provided us with [on August 9, 2004] did not do what we had 
  asked him for, which is, under your terms, a Vocational Assessment,  
  which we asked him for all week long. (emphasis supplied) 

 
(Frazer Dep., Ex. 11 to Defendant’s Facts, at 42-43). 

Plaintiff had provided the same information in January 2004.  (Frazer Dep., Ex. 

11 to Defendant’s Facts, at 17-20).   

In other words, any suggestion that Defendant sought differing medical 

verification from Plaintiff in January, 2004, and August, 2004, is wholly inaccurate and 

unsupported by the very testimony upon which Plaintiff relies.  As such, all references to 

such alleged “facts” should be stricken from Plaintiff’s Opposition Papers, or at least 

disregarded by the Court in considering Defendant’s Motion for Summary Judgment. 

 Objectionable “Facts” In Paragraph 12 of Plaintiff’s Facts read as follows: 
 (the objectionable portion is in bold) 
 

Rapoza spoke with Greenwood the following Monday, August 2, 2004, as 
planned.  Greenwood told Rapoza that his appointment had been cancelled, and 
that he planned on meeting his physician the following day, Tuesday, and at that 
time, would give him an update on his status.  (Pl.’s Ex. 1, Rapoza Tr./10).  
Rapoza did not ask Greenwood when he might be able to return to work in 
this conversation. 

 
 This statement gives the false impression that Defendant did not ask Plaintiff for 

information about his absence as early as Monday, August 2nd.  In fact, Defendant most 

certainly did.  The complete testimony of Mr. Rapoza on this issue reflects that while he 
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did not yet specifically ask Plaintiff on Monday, August 2nd for his return to work date 

“because, again, [Plaintiff] hadn’t seen his doctor yet,”  Mr. Rapoza did ask Plaintiff 

generally for information about when he could return to work and what type of work he 

could perform.   (Rapoza Dep., Exhibit B hereto, at 28).5  Specifically, the remainder of 

Mr. Rapoza’s testimony regarding August 2nd, which Plaintiff omits, reflects that Mr. 

Rapoza did, on August 2nd, ask Plaintiff to obtain medical documentation to verify his 

absences and to find out from his doctor whether he could work light duty.  (Rapoza 

Dep., Ex. 16 to Defendant’s Facts, at 9-10).6  Accordingly, to the extent that Plaintiff uses 

such bolded testimony above to suggest otherwise, the references to such testimony 

throughout Plaintiff’s Opposition papers should be stricken, or at a minimum, 

disregarded in considering Defendant’s Motion for Summary Judgment. 

Objectionable “Facts” in Paragraph 13 of Plaintiff’s Facts read as follows: 
 (the objectionable portion is in bold) 
 

On Tuesday afternoon, August 3, Greenwood met at Yale’s warehouse with 
Rapoza.  (Pl.’s Ex. 1, Rapoza Tr./14).  He told Rapoza that his physician had 
told him that he had to miss work for the rest of the week, (Pl.’s Ex. 1, Rapoza 
Tr./28) and he could not perform any work, even light duty.  (Pl.’s Ex. 1, 
Rapoza Tr./14).  [sic] Rapoza to provide some documentation of his need to miss 

                                                 
5  Page 28 to the Rapoza deposition transcript is attached hereto as Exhibit B as it was not attached 
to Defendant’s Facts. 
6 Mr. Rapoza testified: 
 

Q: When was the next contact you had with him? 
 A: I called Dan on Monday, Monday afternoon at some point, because I had not heard from  
  him.  He told me that his appointment had been cancelled; that he had an appointment the 
  very next day on Tuesday.  And I reiterated to please get me some documentation –  
  medical document as to what his condition was in terms of his work status.  Can he work  
  full duty, light duty?  We certainly needed him, if we were going to replace him with  
  someone out of the warehouse, there are some functions in the warehouse that potentially 
  he could have helped us out with, and to please provide that to us. 
 Q: Well, did you say all that, what you just said in the conversation you had with him or – 
 A: No, I absolutely said that to him. 
 Q: And what did he say? 
 A: He said “okay,” he will call me on Tuesday after his appointment.   
 
(Rapoza, Ex. 16 to Defendant’s Facts, at 9-10)(emphasis supplied). 
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work, but did not make this request in writing, provide him with a standard DOL 
FMLA certification form, (Pl.’s Ex. 5) or give him any specific instructions on 
what form or substance the documentation should take.  (Pl.’s Ex. 1, Rapoza 
Tr./14-15; Pl.’s Ex. 3, Greenwood Aff./6).  Rapoza believed that Greenwood’s 
physician had indeed told Greenwood that he had to miss work, and assumed that 
Greenwood’s continued need to miss work related to the malady that had forced 
his hospitalization.  (Pl.’s Ex. 1, Rapoza Tr./16). 

 
 This bolded statement does not accurately reflect Mr. Rapoza’s testimony.  Once 

again Plaintiff relies on only a portion of Mr. Rapoza’s testimony, while ignoring the 

remainder of his testimony, in an effort to manufacture a “fact.”  Specifically, Plaintiff 

attributes to Mr. Rapoza a concession that Plaintiff told him on August 3rd that his doctor 

had restricted him from performing any work, including light duty.  However, this 

testimony contradicts Plaintiff’s own testimony on the issue, i.e., that he never even 

asked his doctor whether he could work light duty, let alone whether his doctor told him 

not to do so.  (Greenwood Dep., Ex. 1 to Defendant’s Facts, at 175-76).  Moreover, Mr. 

Rapoza’s testimony was that Plaintiff did not advise him that he could not work light 

duty.  (Rapoza Dep., Exhibit C hereto, at 33).7  Indeed, Mr. Rapoza understood that 

Plaintiff was going to ask his doctor if he could perform light duty work.8  (Id.)   

 Accordingly, to the extent that Plaintiff attributes a different meaning to Mr. 

Rapoza’s testimony, the references to the testimony throughout Plaintiff’s Opposition 
                                                 
7  Page 33 to the Rapoza deposition transcript is attached hereto as Exhibit C as it was not attached 
to Defendant’s Facts. 
8 Mr. Rapoza testified: 
 
 Q: So upon reading this, now that you have read this, is this an accurate depiction of what  
  occurred at the time? 
 A: Yes. 
 Q. So, during your conversation on Tuesday afternoon, did you understand that Mr.  
  Greenwood was going to check with his doctor to see if he could perform light duty? 
 A: Yes. 
 Q: And did you ever hear back from him about whether he could do that? 
 A: No, I did not.  
 
(Rapoza Dep., Ex. C hereto, at 33). 
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papers should be stricken, or at a minimum, disregarded in considering Defendant’s 

Motion for Summary Judgment. 

Objectionable “Facts” in Paragraph 14 of Plaintiff’s Facts And 
 Corresponding Portions of Plaintiff’s Affidavit, Par. 7: 
 (the objectionable portion of Paragraph 14 is in bold) 
 

On Friday, August 6, Greenwood met with Rapoza and Frazer and gave them a  
copy of his discharge from South Shore Hospital.  (Pl.’s Ex. 1, Rapoza Tr./16).  
Frazer noted that the discharge summary stated that Greenwood had “no 
restrictions” on his activity, and asked Greenwood to obtain additional 
documentation concerning his absences.  (Pl.’s Ex. 1, Rapoza Tr./16).  Frazer also 
asked Greenwood how old he was, and whether Greenwood thought he could 
still do his job because he had noticed that Greenwood had been out hurt 
quite often lately.  (Pl.’s Ex. 3, Greenwood Aff., Ex. 7).  Frazer also stated that 
Greenwood might be getting too old to carry out his duties on the truck.  
(Pl.’s Ex. 3, Greenwood Aff., Ex. 7).  Frazer stated, “If that is the case, I have 
no other job duties for you.”  He added, “How much longer do you think you 
can be doing this job?”  (Pl.’s Ex. 3, Greenwood Aff., Ex. 7).  Greenwood 
replied that he expected to return to work on August 10, 2004 with his doctors’ 
permission.  (Pl.’s Ex. 3, Greenwood Aff., Ex. 7). 

 
 These statements, contained in this form only in Plaintiff’s Affidavit submitted in 

opposition to summary judgment, contradict and/or embellish his previous sworn 

testimony.  Specifically, at his deposition, Plaintiff testified regarding this conversation 

and Mr. Frazer’s alleged remark as follows: 

And, you know, he told me, `Well, you seem to be getting hurt a lot,’ and this and 
that.  `Maybe you’re too old for that.  You know, maybe you’re too old to keep 
doing what you’re doing.’  I told him, you know, I mean I got hurt, you know, the 
previous year, you know what I mean, doing their work and doing the best I 
could.  You know, I have that hernia injury, you know, and he was just -- `Well, 
you’re getting hurt.  You’re getting hurt too much.  How old are you,’ and this 
and that.   
 

(Greenwood Dep., Ex. 1 to Defendant’s Facts, at 186-87).  

Plaintiff cannot utilize an affidavit, created after his sworn testimony, to alter or 

embellish that prior testimony, as he has attempted to do here.  See Colantuoni, 44 F.3d at 

4-5.  Accordingly, to the extent the Court considers Mr. Frazer’s alleged remark, it must 
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consider it in the form to which Plaintiff testified at his deposition; any references to the 

to the contrary throughout Plaintiff’s Opposition papers, including those in Paragraph 14 

to Plaintiff’s “Facts” and Paragraph 7 of Plaintiff’s Affidavit should be stricken, or at a 

minimum, disregarded in considering Defendant’s Motion for Summary Judgment. 

III. CONCLUSION 

            For the foregoing reasons, Defendant respectfully requests the Court allow 

Defendant’s Motion To Strike Portions Of Plaintiff’s Statement Of Additional Material 

Facts And Affidavit Or, In the Alternative, To Disregard The Identified Portions In 

Considering Defendant’s Motion For Summary Judgment. 

 
YALE ELECTRIC, 

 
By its attorneys, 
 
/s/Tracy Thomas Boland 
Jaclyn Kugell (BBO# 561622) 
Tracy Thomas Boland (BBO# 638878) 
MORGAN, BROWN & JOY, LLP 
200 State Street 

Dated: March 19, 2007   (617) 523-6666 
 
 
 
 

CERTIFICATION PURSUANT TO LOCAL RULE 7.1 
 

Pursuant to Local Rule 7.1(A)(2), I hereby certify that counsel for Defendant, Yale 
Appliance and Lighting, Inc., has conferred and attempted in good faith to resolve or narrow 
the issues addressed by the foregoing Motion. 

 
      /s/ Tracy Thomas Boland 
      Tracy Thomas Boland 
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CERTIFICATE OF SERVICE 
 
 I, Tracy Thomas Boland, hereby certify that I have caused a copy of the foregoing 
to be served upon Plaintiff’s attorney, Daniel W. Rice, Glynn, Landry, Harrington & 
Rice, LLP, 10 Forbes Road, Braintree, MA 02184, by ECF on this 19th day of March, 
2007. 
 
      /s/ Tracy Thomas Boland 
      Tracy Thomas Boland 
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